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New York State remains a world class destination for patient care but its reputation is threatened by a regulatory cli-
mate that has caused it to repeatedly be ranked in national surveys as the worst state in the nation in which to be a 
physician. To preserve patient access to timely and quality care, it is imperative that steps be taken to reverse the 
many troubling trends that have led to this dubious distinction. 
 
Physicians are increasingly overburdened with unnecessary administrative roadblocks, imposed by insurance compa-
nies, that impede the ability of their patients to receive needed care. Far too much time is spent filling out paperwork 
or on the phone attempting to secure pre-authorization approval. Cumbersome Electronic Health Record (EHR) sys-
tems often conflict with, rather than improve, care delivery. Physicians must fight with market-dominant insurers to 
be paid fairly for the provision of needed patient care while Medicaid payments continue to be among the lowest in 
the country. Well-meaning but misguided mandates are imposed that often do not have any connection to the deliv-
ery of quality care. All the while, medical liability premi-
ums continue to exceed all other states due to a permis-
sive liability system that at times seems to have been 
developed by trial lawyers themselves. 
 
All of these factors have led to increasing numbers of 
phȅǎƛŎƛŀƴǎ ǊŜǇƻǊǘƛƴƎ άōǳǊƴƻǳǘέΦ Simply put, overburden-
ing physicians with unnecessary bureaucratic hurdles 
and over-regulation results in reduced physician produc-
tivity and diminished patient access. It damages the pa-
tient-physician relationship and causes moral injury 
when physicians believe that they cannot take action in 
ǘƘŜƛǊ ǇŀǘƛŜƴǘΩǎ ōŜǎǘ ƛƴǘŜǊŜǎǘǎΦ 
 
MSSNY supports ǇǊƻǘŜŎǘƛƴƎ ǇƘȅǎƛŎƛŀƴǎΩ flexibility to choose which practice setting is best suited to them, be it solo 
practice, small group, large group, or health system-employed. However, many physicians find they have no choice 
but to become system employees as their last option for staying in practice. While some physicians prefer delivering 
patient care in these settings, others report concerns with the loss of clinical control of care delivery and excessive 
demands to meet patient service quotas. 
 
Not surprisingly, there are many regions across New York experiencing great difficulty in attracting and retaining phy-
sicians while our population continues to grow older and more resource-dependent. A recent HANYS study showed 

that, across upstate New York, 86% of hospital emergen-
cy departments indicated there were times when a pa-
tient had to be transferred, because a needed specialist 
was not available.  
 
Drawing physicians to the area, and ensuring that they 
are motivated to stay, is essential to protecting patient 
access to needed care. a{{b¸Ωǎ Ǝƻŀƭs are to advocate on 
behalf of physicians and their patients to address our 
many public health threats and work to improve the 
practice climate in New York State, while also opposing 
new mandates, and imposition of new costs on physician 
practices, that will harm patient access to this needed 
care. 
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State 
Per Capita  
Payment 2018 

California $6.81  
Maryland $12.02  
Massachusetts $25.20  
New Jersey $25.45  
Connecticut $28.24  
Pennsylvania $28.81  
New York $35.07  

(Source: Leverage Rx) 
 

State 
Total Liability 
Payouts 2018 

New Jersey $226,712,000  
California $269,240,200  
Florida $346,857,350  
Pennsylvania $369,034,250  
New York $685,317,000  

(Source: Leverage Rx) 
 

Physicians undertook years of training and incurred enormous debt because of a desire to heal patients. However, 
legislative, regulatory and industry-imposed trends are making it exceedingly difficult to stay and work in New York. It 
ƛǎ a{{b¸Ωǎ Ǝƻŀƭ ǘƻ ǿƻǊƪ ǿƛǘƘ ǘƘe lŜƎƛǎƭŀǘǳǊŜ ǘƻ ŜƴǎǳǊŜ ǘƘŀǘ ƻǳǊ ŎƻƳƳǳƴƛǘƛŜǎΩ health care needs are met by ensuring a 
stable supply of physicians. 
 

 
 
Containing Ruinous Medical Liability Costs 
There remains a compelling ƴŜŜŘ ǘƻ Ŏƻƴǘŀƛƴ bŜǿ ¸ƻǊƪΩǎ ŀǎǘǊƻƴƻƳƛŎŀƭ ƘŜŀƭǘƘ ŎŀǊŜ 
ƭƛŀōƛƭƛǘȅ Ŏƻǎǘǎ ǘƘǊƻǳƎƘ ǊŜŦƻǊƳ ƻŦ bŜǿ ¸ƻǊƪΩǎ ŘȅǎŦǳƴŎǘƛƻƴŀƭ ƳŜŘƛŎŀƭ ƭƛŀōƛƭƛǘȅ ŀŘƧu-
ŘƛŎŀǘƛƻƴ ǎȅǎǘŜƳΦ bŜǿ ¸ƻǊƪΩǎ ǇƘȅǎƛŎƛŀƴǎ ŀƴŘ ƘƻǎǇƛǘŀƭǎ ŎƻƴǘƛƴǳŜ ǘƻ ƛƴŎǳǊ ǘƘŜ ƘƛƎh-
est liability costs in the country, far surpassing more populous states such as Cali-
fornia and Texas. Despite this long-standing national embarrassment, in 2017 
New York enacted a law to significantly expand the window of time to bring law-
suits against physicians and hospitals and in 2019 passed additional bills to fur-
ther expand liability in cases involving multiple defendants.  
 
A recent report from Leverage Rx showed that in 2018, New York once again had 
the highest cumulative medical liability payouts of any state in the country, 85% 
more than the state with the 2nd highest amount (Pennsylvania).  It also had the 
highest per capita liability payment, 22% more than the 2nd highest state (Penn-
sylvania). These disturbing statistics demonstrate a major reason why New York 
once again received the dubious distinction as being the worst state in the coun-
try to be a doctor. 
 
In addition to these exorbitant claims payouts, there are substantial costs related 
to defending against non-meritorious cases. In fact, according to one major mal-
practice insurer, 74% of malpractice claims that it defended, against over the last 
10 years, resulted in no actual payment to the plaintiff. Yet, that insurer had to spend nearly $900 million on defend-
ing those non-meritorious claims. 
 
Enough is enough! Reform is needed to bring down these exorbitant costs, not additional measures to increase them. 

 
Moreover, medical liability reform should be an essential component of efforts to reduce unnecessary healthcare 
ǎǇŜƴŘƛƴƎ ōŜŎŀǳǎŜ ƻŦ ǘƘŜ ǎƛƎƴƛŦƛŎŀƴǘ άŘŜŦŜƴǎƛǾŜ ƳŜŘƛŎƛƴŜέ Ŏƻǎǘǎ ƛƴ ƘŜŀƭǘƘ ŎŀǊŜΦ These costs generally refer to addition-
al diagnostic tests of marginal utility that a health care practitioner feels compelled to perform in order to help de-

fend against a possible future lawsuit.  
 
MSSNY supports a number of legislative initiatives to re-
duce these costs and the filing of non-meritorious claims, 
including many that have proven successful in dozens of 
other states. These legislative proposals include:  
 

¶  Requiring more detailed Certificates of Merit against 
physician defendants and stronger expert witness stand-
ards; 

¶  Ensuring statements of apology from a physician to a 
patient is ƴƻǘ άŘƛǎŎƻǾŜǊŀōƭŜέ ƛƴ ŦǳǘǳǊŜ ƭƛǘƛƎŀǘƛƻƴΤ and 

¶  Placing reasonable limits on non-economic damages. 

MEDICAL LIABILITY REFORM 

 

https://wallethub.com/edu/best-and-worst-states-for-doctors/11376/
https://wallethub.com/edu/best-and-worst-states-for-doctors/11376/
http://www.mssny.org/Documents/2019/Governmental%20Affairs/State/2019%20Memos/Support/A.5018_Expert_Witness.pdf
http://www.mssny.org/MSSNY/2017/Govermental_Affairs/State/Memos/012517/Support_A.4913_Support_MLR.aspx
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MSSNY also supports alternative systems for resolving liability claims such as medical courts or a Neurologically Im-
paired Infants Fund. Moreover, as physicians continue to grapple with such exorbitant costs and persistent threats to 
their personal assets, it is also essential that funding for the Excess Medical Malpractice Insurance Program is pre-
served. 
 
CǳǊǘƘŜǊƳƻǊŜΣ ƎƛǾŜƴ bŜǿ ¸ƻǊƪΩǎ ŀƭǊŜŀŘȅ ŜȄƻǊōƛǘŀƴǘ ƭƛŀōƛƭƛǘȅ ōǳǊŘŜƴΣ ƛǘ ƛǎ ƛƳǇŜǊŀǘƛǾŜ that ƭŜƎƛǎƭŀǘƻǊǎ ǊŜƧŜŎǘ άǎǘŀƴŘ-ŀƭƻƴŜέ 
measures to expand medical liability exposure and costs that would most certainly exacerbate health care access de-
ficiencies. MSSNY urges the legislature to:  

¶  Oppose the expansion of άwrongful deathέ ŘŀƳŀƎŜǎ ǘƻ ǇŜǊƳƛǘ άǇŀƛƴ ŀƴŘ ǎǳŦŦŜǊƛƴƎέΦ One recent study estimated 
that this bill could increase premiums by nearly 50%; 

¶  Oppose the elimination of consumer protections against exorbitant attorney contingency fees; and 

¶  Oppose the elimination of important defense rights that would ƭƛƳƛǘ ǘƘŜ ŀōƛƭƛǘȅ ƻŦ ŀ ŘŜŦŜƴŘŀƴǘ ǇƘȅǎƛŎƛŀƴΩǎ ŎƻǳƴǎŜƭ 
to question a ǇƭŀƛƴǘƛŦŦΩǎ ǘǊŜŀǘƛƴƎ ǇǊƻǾƛŘŜǊ.  
 
Liability Reform is Health Care Reform! 
 

 
 
MSSNY supports efforts to reform the health insurance industry to enhance coverage for patients and to eliminate 
obstacles to timely, quality care. Legislation is needed to contain the power of health insurance companies which are 
ƛƴŎǊŜŀǎƛƴƎƭȅ ǳǎǳǊǇƛƴƎ ǘƘŜ ǇƘȅǎƛŎƛŀƴΩǎ ǊƻƭŜ ŀǎ ǘƘŜ ŎƭƛƴƛŎŀƭ-decision-maker for patients in New York. The reason that they 
have this significant power is because in many regions of the state there are only one or two payers that dominate 
that region. This monopolistic power allows insurers to dictate terms of delivering care to physicians and the patients 
they serve. Physicians must either accept these terms 
or join large health systems if they want to stay in busi-
ness and continue to deliver patient care in the com-
munities they serve.  
 
To help level the playing field in the physician-payor 
relationship, legislation is needed to allow inde-
pendently practicing physicians to collectively negoti-
ate contract terms and administrative processes such 
as prior authorizations (PAs) with insurance companies, 
and physician fees ƛƴ ƛƴǎǘŀƴŎŜǎ ǿƘŜǊŜ ŀ ǇŀȅŜǊΩǎ ƳŀǊƪŜǘ 
share is overly dominant. This would allow physicians 
to fight for their patients, pushing back against policies 
that delay access to care and that insurance companies 
institute simply to pad their bottom lines. In addition, 
reduced administrative burdens will save physician 
practices time and costs that can be shifted to caring 
for patients.  
 
According to a recent American Medical Association 
(AMA) study, physician practices report completing an average of 31 PAs per physician per week. This workload con-
sumes 14.9 hours (nearly 2 business days) each week of physician, and staff time, and reflects time that would be bet-
ter spent with patients. Moreover, 91% reported that excessive prior authorization burdens have had a negative im-
pact on clinical outcomes, while 86% report the burden as high or extremely high. Instead of spending endless hours 
on the phone with insurance companies and waiting/hoping for procedures to be approved, physicians should be 
spending more time directly with patients.  

HEALTH INSURANCE REFORM 

http://www.mssny.org/Documents/2019/Governmental%20Affairs/State/2019%20Memos/Oppose%20A5612%20-%20S4006%20Wrongful%20Death.pdf
http://www.mssny.org/MSSNY/2017/Govermental_Affairs/State/Memos/012517/Oppose_S.6738___Repeal_Section_474-a_Judiciary_Law.aspx
http://www.mssny.org/Documents/2019/Governmental%20Affairs/State/2019%20Memos/062519OpposeRound2/Oppose%20S6194-A2370%20Ex%20Parte.pdf
http://www.mssny.org/Documents/2019/Governmental%20Affairs/State/2019%20Memos/Support/Support%20S3462%20A2393%20Collective%20Negotiations.pdf
http://www.mssny.org/Documents/2019/Governmental%20Affairs/State/2019%20Memos/Support/Support%20S3462%20A2393%20Collective%20Negotiations.pdf
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In addition to collective negotiation, MSSNY supports the following legislative policies that would improve the health 
insurance landscape: 
 

¶ Enacting comprehensive PA reform including limiting 
the time for health plans to review PA requests, ensuring 
that a PA, once given, is enduring for the duration of the 
medication or treatment and requiring health plans to 
involve similarly trained physicians in making PA deter-
minations; 

¶  Protecting against unfair insurer narrowing of net-
works by providing due process protections for physi-
cians whose contracts are not renewed by insurance 
companies; 

¶  Prohibiting health insurers and hospitals from requir-
ing board certification as a condition of network partici-

pation and medical staff membership; 

¶  Preserving patient access to community-based physician care by restoring New York State Medicaid payments for 
patients insured by both Medicare and Medicaid; and 

¶  Opposing legislation that would require the use of single hospital bills that would force physicians into subservient 
relationships with the hospitals they serve. 
 
While MSSNY has a long-standing position in support of 
a multi-payor system and in opposition to a single-payor 
system, MSSNY continues to assess the strengths and 
weaknesses of this and other proposals to achieve uni-
versal health insurance coverage. What is the assurance 
that physicians will not experience the same issues with 
a monolithic governmental single payer that they now 
have with market dominant insurers? As noted above, 
these issues include excessive prior authorization and 
other administrative demands. What would occur if 
state budget shortfalls necessitated cuts to the pro-
gram? Physicians are already battling dwindling pay-
ments and state budget pressures could prove disas-
trous. Physicians from across the spectrum have differing views on the topic and as such, it is vital that bŜǿ ¸ƻǊƪΩǎ 
physicians are deeply involved in conversations regarding a single-payer proposal.  
 

 
 
Improving Electronic Health Record Functionality 
Electronic health records (EHR) systems were intended to improve care quality and enhance care management. While 
they have achieved that goal in many respects, they have at times proven to be disruptive to patient care delivery. 
According to a recent study from the New York e-Health Collaborative (NYeC), while physicians reported that remote 
access to their patƛŜƴǘǎΩ ƳŜŘƛŎŀƭ ǊŜŎƻǊŘǎ ƛǎ ǘƘŜ Ƴƻǎǘ ǇƻǎƛǘƛǾŜ ŀǎǇŜŎǘ ƻŦ 9IwΣ ǇƘȅǎƛŎƛŀƴǎ ŀƭǎƻ ǊŜǇƻǊǘŜŘ ǘƘŀǘ ǿƻǊƪŦƭƻǿ 
concerns such as too many screens or clicks represent a significant challenge. Moreover, a recent Annals of Family 
Medicine study reported that, during a typical 11 hour workday, primary care physicians spent more than half of their 
time (nearly 6 hours) on data entry and other EHR system tasks instead of with patients. It is not surprising that only 
50% of New York physician practice sites have been able to connect to the State Health Information Network (SHIN-
NY). 

IMPROVING QUALITY OF CARE 

http://www.mssny.org/Documents/2019/Governmental%20Affairs/State/2019%20Memos/Support/Support%20S2847-A3038%20Prior%20Authorization.pdf
http://www.mssny.org/Documents/2019/Governmental%20Affairs/State/2019%20Memos/Support/Support%20A2835%20S3463%20Due%20Process.pdf
http://www.mssny.org/Documents/2019/Governmental%20Affairs/State/2019%20Memos/Support/Support%20S5280-A5140%20MOC.pdf
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MSSNY continues to work with the AMA on advocacy to improve the functionality of EHRs, including ensuring that 
EHR systems are interoperable. At the same time, it is imperative that New York not make these problems worse. Un-
til these problems are adequately resolved, MSSNY will continue to oppose legislation for physicians to connect to the 
SHIN-NY. 
 
MSSNY also supports ensuring ǘƘŀǘ bŜǿ ¸ƻǊƪΩǎ tǊŜǎŎǊƛp-
tion Monitoring Program (PMP) can be checked directly 
from their EHR or e-prescribing systems. Unlike many 
ƻǘƘŜǊ ǎǘŀǘŜǎΣ bŜǿ ¸ƻǊƪΩǎ tat ƛǎ ƴƻǘ interoperable with 
EHR systems and this adds further unnecessary adminis-
trative burden by forcing physicians and their staff to 
toggle between different programs. While New York for 
many years led the nation in PMP checks, increasing 
from 16.8 million in 2014 to nearly 24 million in 2018, it 
was recently surpassed by Ohio in large part due to the 
ƛƴǘŜǊƻǇŜǊŀōƛƭƛǘȅ ōŜǘǿŜŜƴ hƘƛƻΩǎ tat ŀƴŘ ǇƘȅǎƛŎƛŀƴ 9Iw 
systems. MSSNY will work towards a similar interopera-
ble system in New York.  
 
Physician Wellness, Resiliency and Practice Transformation 
Physicians have the highest suicide rate among any profession in the country - 28 to 40 per 100,000 physicians, com-
pared to 12.3 per 100,000 for the general population. Practice demands and hospital policies have led to longer and 
more exhaustive work schedules for physicians. Physicians are spending less time with patients in traditional care set-
tings and more time fulfilling extraneous tasks traditionally performed by adjunct staff and employees. As a result, the 
suicide rate among physicians has exploded in recent decades. The suicide rate among male and female physicians is 
1.41 and 2.27 times higher than that of the general male and female population, respectively. 
 

¢ƘŜǊŜ ŀǊŜ Ƴŀƴȅ ǊŜŀǎƻƴǎ ǘƘŀǘ ƭŜŀŘ ǘƻ ǇƘȅǎƛŎƛŀƴ άōǳǊƴƻǳǘέ 
but the four basic factors that contribute to physician 
burnout include: workload control, time pressure, chaot-
ic workplace and lack of aligned values. Issues such as 
ŜȄǘŜƴǎƛƻƴ ƻŦ ǘƘŜ ǿƻǊƪǇƭŀŎŜ ƛƴǘƻ ƘƻƳŜ ƭƛŦŜ ƻǊ άǇŀƧŀƳŀ 
ǘƛƳŜέ ŦƻǊ ǊŜǎǇƻƴŘƛƴƎ ǘƻ ŜƳŀƛƭΣ ŎƻƳǇƭŜǘƛƻƴ ƻŦ ǊŜŎƻǊŘǎΣ 
phone calls, on-call responsibilities, increased require-
ments for CME/Maintenance of Certification, and exces-
sive prior authorizations for medical procedures all con-
tribute ǘƻ άōǳǊƴƻǳǘ.έ 
 
a{{b¸Ωǎ Committee on Physician Wellness and Resilien-
cy has been educating New York State physicians, resi-
dents and medical students about this issue and the im-

portance of initiating steps within their personal and professional lives to ensure physician wellness and resiliency. 
MSSNY will be participating with the Physicians Foundation Practice Transformation Initiative to help physicians and 
institutions reduce burnout by implementing evidence-based solutions and best practices within the organization. 
MSSNY also supports legislation to facilitate physiciansΩ ability to engage in ǘƘŜǊŀǇŜǳǘƛŎ άǇŜŜǊ ǘƻ ǇŜŜǊέ ŎƻƴǾŜǊǎŀǘƛƻƴǎ 
by providing confidentiality protection for organizations and individuals that provide physician peer support, similar 
to protections already provided to NYS Bar Association peer support activities. Wellness and resiliency programs by 
themselves, unfortunately, will have an insufficient impact on physician burnout unless and until the abusive practice 
conditions, described extensively above, are remedied. 
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Improving Patient Care Through Robust Peer Review 
Current law impedes peer review quality improvement efforts by allowing attorneys access to statements made at a 
peer-review meeting by a physician who subsequently becomes a party to a malpractice action. To enhance the free 
discussion of quality improvement, MSSNY supports 
common sense legislation that would extend existing 
confidentiality protections to all statements at peer-
review quality assurance committees within hospitals, in 
office-based settings and across integrated care settings. 
 
Preserving Physician-Led Team Based Care 
There are many different types of health care providers 
and they each serve an essential function in caring for 
patients. However, patients benefit most from the com-
bined care of a team headed by a physician, whose edu-
cation and training enables them to oversee the actions 
of the rest of the team, providing the patient with opti-
mal medical treatment. MSSNY supports this concept 
and will continue to work toward achieving this goal. 
 
MSSNY also supports the ability of otolaryngologists to dispense hearing aids at fair market value. However, MSSNY 
opposes any expansion of the scope of practice of non-physician health care providers that will enable them to prac-
tice beyond their education and training, including the following legislation: 
 

¶ Inappropriately expand the ability of optometrists to 
prescribe oral antibiotics; 

¶  Inappropriately expand the ability of podiatrists to 
ǘǊŜŀǘ ǳǇ ǘƻ ŀ ǇŀǘƛŜƴǘΩǎ ƪƴŜŜ; 

¶  Inappropriately permit pharmacists to execute lab 
tests without a physician order; 

¶  Inappropriately permit physician assistants to perform 
fluoroscopy; 

¶  Inappropriately permit independent practice for nurse-
anesthetists;  

¶  Inappropriately permit corporately owned retail clin-
ics; and 

¶  Inappropriately grant prescribing privileges to psy-
chologists. 

 
Eliminating Health Care Disparities 
a{{b¸Ωǎ /ƻƳƳƛǘǘŜŜ ǘƻ 9ƭƛƳƛƴŀǘŜ IŜŀƭǘƘŎŀǊŜ 5ƛǎǇŀǊƛǘƛŜǎ ǎŜŜƪǎ ǘƻ ƛƴŎǊŜŀǎŜ ŀǿŀǊŜƴŜǎǎ ƻŦ Ƙƻǿ ŦŀŎǘƻǊǎ ǎǳŎƘ ŀǎ ǊŀŎŜΣ Ŝǘh-
nicity, culture, religious beliefs, sexual orientation, gender, and gender identity, contribute to both social inequities, 
as well as to health and healthcare disparities, and to ensure that all New Yorkers receive the best care possible. To 
eliminate disparities, we must work to remove inequities that drive these disparities.  Working through this commit-
tee, MSSNY is seeking to: 
 

¶  Work with the AMA, specialty societies, key policymakers, community groups, and other stakeholders, to eliminate 
inequities, particularly those that adversely impact the health, well-being, and access to quality care for persons who 
are from disadvantaged groups; 


